BORA  LASKIN  LAW  LIBRARY 


CONSTITUTIONAL  LAW 
SUPPLEMENTARY  MATERIALS 


2000—2001 


FALL  TERM 


Professors  Choudhry,  Morgan,  Schneiderman,  Beatty 


FACULTY  OF  LAW 
UNIVERSITY  OF  TORONTO 


Storage 


KE 

4218.5 
.  C66 
2000 
c .  1 


CONSTITUTIONAL  LAW 
SUPPLEMENTARY  MATERIALS 

2000—2001 


FALL  TERM 


Professors  Choudhry,  Morgan,  Schnesderman,  Beatty 


FACULTY  OF  LAW 


UNIVERSITY  OF  TORONTO 


Digitized  by  the  Internet  Archive 
in  2018  with  funding  from 
University  of  Toronto 


https://archive.org/details/constitutionallaOOunse 


TABLE  OF  CONTENTS 


Reference  Re  Secession  of  Quebec ..... 
Notes  on  Quebec  Secession  Reference 

R  v.  Hydro-Quebec . 

Reference  Re  Firearms  (Can.) . 

Note:  Global  Securities  Corporation 
R  v.  Marshall  [1999]  3  S.C.R.  456.... 
R  v.  Marshall  f  1 999]  3  S.C.R  533  .... 


..! 

20 

24 

38 

48 

49 
89 


i 


20 


at  this  stage  are  unknown.  In  accordance  with  the  usual  rule  of  prudence  in  constitutional 
cases,  we  refrain  from  pronouncing  on  the  applicability  of  any  particular  constitutional 
procedure  to  effect  secession  unless  and  until  sufficiently  clear  facts  exist  to  squarely 
raise  an  issue  for  judicial  determination. 

(5)  Suggested  Principle  of  Effectivity 

[106]  In  the  foregoing  discussion  we  have  not  overlooked  the  principle  of  effectivity, 
which  was  placed  at  the  forefront  in  argument  before  us.  For  the  reasons  that  follow,  we 
do  not  think  that  the  principle  of  effectivity  has  any  application  to  the  issues  raised  by 
Question  1 .  A  distinction  must  be  drawn  between  the  right  of  a  people  to  act,  and  their 
power  to  do  so.  They  are  not  identical.  A  right  is  recognized  in  law:  mere  physical  ability 
is  not  necessarily  given  status  as  a  right.  The  fact  that  an  individual  or  group  can  act  in  a 
certain  way  says  nothing  at  all  about  the  legal  status  or  consequences  of  the  act.  A  power 
may  be  exercised  even  in  the  absence  of  a  right  to  do  so,  but  if  it  is,  then  it  is  exercised 
without  legal  foundation.  Our  Constitution  does  not  address  powers  in  this  sense.  On  the 
contrary,  the  Constitution  is  concerned  only  with  the  rights  and  obligations  of  individuals, 
groups  and  governments,  and  the  structure  of  our  institutions.  It  was  suggested  before  us 
that  the  National  Assembly,  legislature  or  government  of  Quebec  could  unilaterally  effect 
the  secession  of  that  province  from  Canada,  but  it  was  not  suggested  that  they  might  do 
so  as  a  matter  of  law:  rather,  it  was  contended  that  they  simply  could  do  so  as  a  matter  of 
fact.  Although  under  the  Constitution  there  is  no  right  to  pursue  secession  unilaterally, 
that  is  secession  without  principled  negotiation,  this  does  not  rule  out  the  possibility  of  an 
unconstitutional  declaration  of  secession  leading  to  a  de  facto  secession.  [.  .  .] 

[107]  In  our  view,  the  alleged  principle  of  effectivity  has  no  constitutional  or  legal 
status  in  the  sense  that  it  does  not  provide  an  ex  ante  explanation  or  justification  for  an 
act.  In  essence,  acceptance  of  a  principle  of  effectivity  would  be  tantamount  to  accepting 
that  the  National  Assembly,  legislature  or  government  of  Quebec  may  act  without  regard 
to  the  law,  simply  because  it  asserts  the  power  to  do  so.  So  viewed,  the  suggestion  is  that 
the  National  Assembly,  legislature  or  government  of  Quebec  could  purport  to  secede  the 
province  unilaterally  from  Canada  in  disregard  of  Canadian  .  .  law.  It  is  further 
suggested  that  if  the  secession  bid  was  successful,  a  new  legal  order  would  be  created  in 
that  province,  which  would  then  be  considered  an  independent  state 

[108]  Such  a  proposition  is  an  assertion  of  fact,  not  a  statement  of  law  It  may  or  may 
not  be  true;  in  any  event  it  is  irrelevant  to  the  questions  of  law  before  us.  If,  on  the  other 
hand,  it  is  put  forward  as  an  assertion  of  law,  then  it  simply  amounts  to  the  contention 
that  the  law  may  be  broken  as  long  as  it  can  be  broken  successfully.  Such  a  notion  is 
contrary  to  the  rule  of  law,  and  must  be  rejected. 


Notes 

1 .  Quebec  refused  to  appear  in  the  proceedings  before  the  Court,  alleging  that  the  Court 
lacked  the  jurisdiction  to  consider  a  matter  that  was  fundamentally  political  in  nature, 
and  that  was  for  the  population  of  Quebec  to  decide  itself.  However,  the  Court  did 
wish  to  hear  all  sides  of  the  legal  argument,  and  as  a  consequence,  appointed  a  lawyer 
to  make  arguments  on  Quebec’s  behalf.  The  Court  acted  pursuant  to  s  53(7)  of  the 
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Supreme  Court  Act,  R.S.C  1985,  c.  S-26,  which  provides  that  in  the  case  of 
references  (discussed  below,  note  2): 

The  Court  may,  in  its  discretion,  request  any  counsel  to  argue  the  case  with 
respect  to  any  interest  that  is  affected  and  with  respect  to  which  counsel  does  not 
appear  . . . 

A  lawyer  acting  in  this  capacity  is  known  as  an  amicus  curiae,  which  literally  means 
“a  friend  of  the  Court”.  It  is  relatively  rare  for  the  Court  to  appoint  an  amicus  curiae. 
Another  recent  case  in  which  the  Court  appointed  an  amicus  curiae  was  Miron  v. 
Trudel,  [1995]  2  SCR  418,  discussed  at  pp.  1049-1053  of  the  casebook 

2.  In  addition  to  addressing  the  questions  posed  by  the  federal  government,  the  amicus 
curiae  raised  a  number  of  preliminary  objections  that  challenged  the  jurisdiction  of 
the  Court  to  hear  the  case.  The  Quebec  Secession  Reference  came  before  the  Court 
through  a  special  process  known  as  the  reference  procedure,  discussed  at  pp.  226-7  of 
the  casebook.  The  essence  of  a  reference  is  that  it  asks  the  Court  to  give  an  advisory 
opinion  on  important  legal  questions  that  may  or  may  not  have  arisen  in  the  context 
of  concrete  disputes  between  interested  parties,  without  the  benefit  of  findings  of  fact 
made  at  trial.  The  amicus  curiae  argued,  inter  aha ,  that  the  Court  should  decline  to 
answer  the  reference  questions  because  they  were  political  in  nature,  and  hence 
incapable  of  legal  resolution.  The  Court  rejected  this  argument  as  follows  (paras.  26- 
29): 


Though  a  reference  differs  from  the  Court's  usual  adjudicative  function,  the 
Court  should  not,  even  in  the  context  of  a  reference,  entertain  questions  that 
would  be  inappropriate  to  answer.  However,  given  the  very  different  nature  of  a 
reference,  the  question  of  the  appropriateness  of  answering  a  question  should  not 
focus  on  whether  the  dispute  is  formally  adversarial  or  whether  it  disposes  of 
cognizable  rights.  Rather,  it  should  consider  whether  the  dispute  is 
appropriately  addressed  by  a  court  of  law.  . . .  [T]he  circumstances  in  which  the 
Court  may  decline  to  answer  a  reference  question  on  the  basis  of 
"non-justiciability  "  include: 

(i)  if  to  do  so  would  take  the  Court  beyond  its  own  assessment 
of  its  proper  role  in  the  constitutional  framework  of  our 
democratic  form  of  government  or 

(ii)  if  the  Court  could  not  give  an  answer  that  lies  within  its 
area  of  expertise:  the  interpretation  of  law 

As  to  the  "proper  role"  of  the  Court,  it  is  important  to  underline,  contrary'  to 
die  submission  of  the  amicus  curiae,  that  the  questions  posed  in  this  Reference 
do  not  ask  the  Court  to  usurp  any  democratic  decision  that  the  people  of  Quebec 
may  be  called  upon  to  make.  The  questions  posed  by  the  Governor  in  Council, 
as  we  interpret  them,  are  strictly  limited  to  aspects  of  the  legal  framework  in 
which  that  democratic  decision  is  to  be  taken.  . .  .The  legal  framework  having 
been  clarified,  it  will  be  for  the  population  of  Quebec,  acting  through  die 
political  process,  to  decide  whether  or  not  to  pursue  secession.  As  will  be  seen, 
the  legal  framework  involves  the  rights  and  obligations  of  Canadians  who  live 
outside  die  province  of  Quebec,  as  well  as  those  who  live  within  Quebec. 
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As  to  the  "legal"  nature  of  the  questions  posed,  if  the  Court  is  of  the 
opinion  that  it  is  being  asked  a  question  with  a  significant  extralegal  component, 
it  may  interpret  the  question  so  as  to  answer  only  its  legal  aspects;  if  this  is  not 
possible,  the  Court  may  decline  to  answer  the  question.  In  the  present  Reference 
the  questions  may  dearly  be  interpreted  as  directed  to  legal  issues,  and,  so 
interpreted,  the  Court  is  in  a  position  to  answer  them. 

Do  you  agree  with  the  Court’s  reasoning?  What  was  the  effect  of  the  judgment  on 
“any  democratic  decision  that  the  people  of  Quebec  may  be  called  upon  to  make”? 
Do  you  think  the  Court  confined  itself  to  a  consideration  of  the  legal  aspects  of  the 
reference  questions,  or  did  it  address  the  extralegal  components  of  those  questions  as 
well?  If  it  did,  was  it  justified  in  doing  so?  If  it  did  not,  should  it  have?  Why? 
How? 

3.  The  reference  questions  also  asked  the  Court  to  consider  whether  Quebec  had  the 
right  to  secede  from  Canada  unilaterally  under  international  law  (question  2),  and,  in 
the  event  of  a  conflict  between  Canadian  constitutional  law  and  international  law,  to 
determine  which  took  precedence  (question  3).  With  respect  to  question  2,  the  Court 
focussed  on  the  issue  of  whether  Quebec  could  invoke  the  right  to  self-determination 
possessed  by  “peoples”  under  international  law.  In  addressing  this  issue,  the  Court 
drew  a  distinction  between  the  right  to  internal  self-determination  and  the  right  to 
external  self-determination.  The  Court  stated  that  internal  self-determination  is  the 
normal  manner  in  which  the  right  to  self-determination  is  fulfilled,  and  consists  of  “a 
people’s  pursuit  of  its  political,  economic,  social  and  cultural  development  within  the 
framework  of  an  existing  state”  (para.  126).  Unilateral  secession,  however,  is  a  form 
of  external  self-determination,  which  “arises  in  only  the  most  extreme  of  cases  and, 
even  then,  under  carefully  defined  circumstances”  (id).  The  Court  determined  that 
the  right  to  external  self-determination  could  only  be  exercised  by  colonial  peoples, 
by  peoples  “subject  to  alien  subjugation,  domination  or  exploitation  outside  a 
colonial  context”  (para.  133),  and  potentially  by  peoples  who  are  denied  the  right  to 
exercise  their  right  to  internal  self-determination  in  a  meaningful  way.  The  Court 
held  none  of  these  circumstances  to  be  applicable  to  Quebec.  As  a  consequence,  the 
Court  found  it  unnecessary  to  consider  whether  the  population  of  Quebec  constituted 
a  “people”  under  international  law  who  could  invoke  the  right  to  self-determination, 
were  it  applicable.  The  Court  accordingly  answered  question  2  in  the  negative. 
Moreover,  as  there  was  no  conflict  between  Canadian  constitutional  law  and 
international  law,  the  Court  considered  it  unnecessary  to  answer  question  3. 

However,  consider  the  following  passage  from  the  judgment,  in  which  the  Court 
discussed  the  duty  to  negotiate  under  Canadian  constitutional  law  (para.  103): 

To  the  extent  that  a  breach  of  the  constitutional  duty  to  negotiate  in 
accordance  with  the  principles  described  above  undermines  the  legitimacy  of  a 
party's  actions,  it  may  have  important  ramifications  at  the  international  level. 

Thus,  a  failure  of  the  duty  to  undertake  negotiations  and  pursue  them  according 
to  constitutional  principles  may  undermine  that  government's  claim  to 
legitimacy  which  is  generally  a  precondition  for  recognition  by  the  international 
community.  Conversely,  violations  of  those  pnnciples  by  the  federal  or  other 
provincial  governments  responding  to  the  request  for  secession  may  undermine 
their  legitimacy.  Thus,  a  Quebec  that  had  negotiated  in  conformity  with 
constitutional  principles  and  values  in  the  face  of  unreasonable  intransigence  on 
the  part  of  other  participants  at  the  federal  or  provincial  level  would  be  more 
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likely  to  be  recognized  than  a  Quebec  which  did  not  itself  act  according  to 
constitutional  principles  in  the  negotiation  process.  Both  the  legality  of  the  acts 
of  the  parties  to  the  negotiation  process  under  Canadian  law,  and  the  perceived 
legitimacy  of  such  action,  would  be  important  considerations  in  the  recognition 
process.  In  this  way,  the  adherence  of  the  panties  to  the  obligation  to  negotiate 
would  be  evaluated  in  an  indirect  manner  on  the  international  plane. 

Does  this  portion  of  the  judgment,  in  effect,  give  the  international  community  a  role 
in  enforcing  the  norms  of  the  Canadian  constitution?  Does  it  in  effect  create  a  nght 
to  unilateral  secession,  albeit  after  good  faith  negotiations?  Does  it  force  the 
distinction  between  Canadian  constitutional  law  and  international  law?  If  so,  did  the 
Court  answer  questions  2  and  3  correctly? 
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Note:  Global  Securities  Corporation 

In  Global  Securities  Corp.  v.  British  Columbia  (Securities  Commission ), 

[2000]  1  S.C.R.  494,  the  Supreme  Court  unanimously  rejected  a  constitutional  challenge  to  s. 
141(1  )(b)  of  the  British  Columbia  Securities  Act,  R.S.B.C.  1997,  c.  418  That  provision  allows 
the  British  Columbia  Securities  Commission  ("Commission")  to  require  brokers  registered  in  the 
province  to  produce  records  in  their  control  "to  assist  in  the  administration  of  the  securities  laws 
of  another  jurisdiction".  The  Commission  made  an  order  under  s.  141(1  )(b)  against  Global 
Securities,  pursuant  to  a  request  by  the  United  States  Securities  and  Exchange  Commission.  The 
order,  inter  alia ,  requested  all  records  generally  relating  to  Global  Securities'  trading  activities  in 
the  United  States.  Global  Securities  responded  by  challenging  the  constitutionality  of  s.  1 14(b), 
in  essence,  on  the  ground  that  the  provision  had  been  enacted  for  an  extra-provincial  purposes  — 
inter-jurisdictional  regulatory  cooperation,  and/or  the  enforcement  of  foreign  law  —  and  the 
legislation  for  that  reason  was  ultra  vires  the  province. 

In  rejecting  the  challenge,  the  Court  (per  lacobucci  J.)  first  identified  the  pith  and 
substance  of  the  legislation.  He  identified  two  dominant  purposes  underlying  the  impugned 
provision.  The  first  purpose  was  the  goal  of  obtaining  reciprocal  cooperation  from  other 
securities  regulators  with  respect  to  investigations  undertaken  by  the  Commission  regarding 
matters  falling  within  its  jurisdiction.  The  second  purpose  was  the  uncovering  violations  of 
foreign  law  by  brokers  registered  in  British  Columbia,  in  order  to  protect  clients  of  those  brokers 
within  British  Columbia  and  with  respect  to  transactions  taking  place  there.  lacobucci  J 
considered  and  rejected  the  argument  that  the  dominant  purpose  of  the  provision  was  to  assist  in 
the  enforcement  of  foreign  law  (which  he  assumed  would  have  been  ultra  vires  the  province); 
rather,  the  dominant  purposes  of  the  legislation  were  clearly  intraprovincial  Moreover, 
lacobucci  J.  clarified  that  while  the  impugned  provision  involved  relations  with  a  foreign 
authority,  it  did  not  attempt  to  extend  the  reach  of  provincial  legislation  outside  the  borders  of 
the  province  lacobucci  J  went  on  to  hold  that  the  provision,  thus  characterized,  fell  squarely 
within  provincial  jurisdiction  under  s.  92(13)  of  the  Constitution  Act,  1867,  which  had  been  held 
by  the  Court  to  encompass  securities  regulation  {Multiple  Access  v.  McCutcheon,  [1982]  2 
SC  R  161) 

lacobucci  J.  went  on  to  make  two  important  statements  in  obiter  dicta  that  may  have 
implications  for  future  decisions.  First,  he  noted  that  had  the  provision  been  found  to  lie  outside 
provincial  jurisdiction,  it  would  have  been  saved  by  the  necessarily  incidental  doctrine 
articulated  by  the  Court  in  General  Motors  Canada  v.  City  National  Leasing,  [1989]  1  S  .C  .R 
641  This  is  an  important  point,  because  in  General  Motors,  the  necessarily  incidental  doctrine 
had  been  applied  to  uphold  the  constitutionality  of  a  provision  in  a  federal  law  that  intruded  on 
provincial  jurisdiction,  but  which  was  necessarily  incidental  to  a  valid  legislative  scheme.  The 
Court  is  clearly  of  the  view  that  the  doctrine  applies  symmetrically  to  provincial  incursions  into 
federal  jurisdiction.  Second,  he  declined  to  comment  on  the  constitutionality  of  hypothetical 
overlapping  federal  legislation,  although  he  noted  that  the  Court,  in  Multiple  Access,  had  upheld 
aspects  of  federal  securities  legislation. 


